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NOW COMES Intervenor Norfolk Southern Railway Company (hereinafter “Norfolk 

Southern”), and for its Response to Coffeen and Western Railroad Company’s (hereinafter 

“CWRC”) Amended Petition states as follows: 

I. Anthoritv to Construct and Oaerate the Proaosed New Rail Line 

Thus far, Petitioner CWRC refuses to clari@ the obvious inconsistency between its 

position before the Commission in its Amended Petition and the underlying Surface 

Transportation Board (“STB”) proceeding seeking authority to construct and operate the 

proposed new rail line - whether it is Petitioner CWRC or Ameren Energy Generating Company 

(hereinafter “AEGC”) who is seeking STB authority to construct and operate the proposed new 

rail line. 



CWRC’s Amended Petition alleges that “AEGC filed a petition on behalf of CWRC with 

the STB on February 5,2004 for common carrier authority to construct and operate a new rail 

line.” (See Par. 2 of Amended Petition) The Petition that AEGC filed with the STB on 

February 5, 2004, however, clearly indicates that it is AEGC that is seeking STB authority to 

construct the proposed new rail line, and not CWRC. Page 16 of that STB Petition states in 

pertinent part: 

“AEGC proposes that the Board grant the requested exemption authority (construction 

authority) to AEGC subject to completion of the environmental review . . . .” 

(A copy of the AEGC’s Petition filed with the STB on February 5,2004 is attached hereto as 

Exhibit A) 

AEGC’s Petition before the STB also clearly reveals that the construction authority being 

sought is not in furtherance of Petitioner’s request for common carrier status, but rather is being 

sought specifically for “a shipper seeking to better itself by building out in order to gain access 

to additional carriers.” (Emphasis added) (See page 13, Exhibit A) 

Moreover, it is not evident from the record before the STB that Petitioner CWRC will 

ever obtain the authority from AEGC to operate the very rail line which AEGC is seeking 

authority to construct. First, we note that on Page 22 of AEGC’s Petition before the STB, AEGC 

clearly states to the STB that AEGC has not determined that CWRC will ever operate the line: 

“. . . Ameren will finance the construction of the line. At this time, we are still 
contemplating whether the railroad subsidiary [CWRC] will operate the line or whether 
Ameren will contract with another carrier to operate the line. We acknowledge that if 
another carrier operates the line, the railroad subsidiary will retain a residual common 
carrier obligation for the line. . . .” (emphasis added) (See page 22, Exhibit A) 
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Further, in a separate proceeding before the STB, CWRC claimed that it was in the process of 

entering into a lease agreement with AEGC to operate the rail line that is proposing to 

construct (further evidence that it is AEGC, and not CWRC, that is seeking the necessary 

construction authority), and that this lease was expected to be signed by the end of April, 2004. 

(See CWRC’s Petition before the STB dated April 15, 2004, attached hereto as Exhibit B) Not 

only did AEGC not support that claim, AEGC did not even appear in that STB proceeding. 

Further, there is no evidence in the record before the STB or otherwise that this lease between 

AEGC and CWRC was ever consummated as alleged by CWRC. (We note as well, that it was 

the purported lease that formed the basis of CWRC’s claim to being a common carrier railroad.) 

II. Construction of Proaosed Rail Line 

Petitioner CWRC has failed to allege in this docket or elsewhere that AEGC has acquired 

all of the property and property rights necessary for the construction and operations of the 

proposed rail line. 

III. Crossing of Norfolk Southern’s Mainline Track 

Petitioner CWRC’s Amended Petition alleges that the proposed new rail line will cross 

the mainline track of Norfolk Southern. 

To Norfolk Southern’s knowledge, neither Petitioner CWRC nor AEGC has obtained the 

requisite federal or State approval to cross Norfolk Southern’s mainline track. Norfolk Southern 

has not consented to CWRC or AEGC constructing a rail line that crosses Norfolk Southern’s 

tracks. 
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IV. No Authoritv to Construct the Proaosed Rail Line 

Neither Petitioner CWRC nor AEGC has obtained STB authority to construct the 

proposed line of rail which is currently the subject matter of this proceeding before the Illinois 

Commerce Commission in Docket T04-0084 

In short, in this Docket T04-0084, Petitioner CWRC is seeking Commission approval to 

construct and to install appropriate warning devices at eleven at-grade crossings for a line of rail 

that someone else seems to be constructing, for which no authority to construct exists, that 

crosses an existing rail line for which there is no authority to cross, on property that is not yet 

owned, and for which there is no clear right for CWRC to operate. Moreover, proceeding with 

this docket at this time will result in the unnecessary expenditure of public funds and other State 

and local governmental resources 

For the reasons set forth herein, Norfolk Southern maintains that the Amended Petition in 

this docket should be dismissed without prejudice. 

Respectfully Submitted, 

P.O. Box 37 
Springfield, lL. 62705-0037 

217-544-0688 (fax) 
nflvnn(ii,nfflvnnlaw.com 

Attorney for Norfolk Southern 
Railway Company 

217-544-0261 

Dated: April 6, 2005 
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PETITION FOR AN EXEMWION FROM 49 U.S.C. 5 10901 
TO CONSTRUCT AND OPERATE A RAIL LINE 

BETWEEN COFFEEN AND WALSAVILLE, ILLINOIS 

James A. Sobule 
AMEREN SERVICFS 
P.O. BOX 66149 (MC-1310) 
St Louis, Missouri 63166-6149 
(314) 554-2276 (Telephone) 
(314)554-4014 (Facsimile) 

John R Molm 
Sandra L. Brown 
Rebecca Roback 

401 Niutb Street, N.W., Suite 1000 
Washington, D.C. 20004 
(202) 274-2950 (Telephone) 
(202) 274-2994 (Facsimile) 

Attorneys for Ameren Corporation and 

TROUTMAN SANDERS LLP 

Ameren Energy Generating 
Company. 

February 5,2004 
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PETITION FOR AN EXEMPTION FROM 49 U.S.C. $10901 
TO CONSTRUCT AM) OPERATE A RAIL LINE 
COFFEEN AND WALSHVILLE, ILLINOIS 

COMES NOW Ameren Energy Generating Company: on behalf of itself and its soon to 

be formed railroad subsidiary (hereinafter collectivelyreferrea to as “AEGC‘), and hereby 

petitions the Surface Transporntion Board (hereinafter the ”Board” or ”STB’), pursuant to 49 

U.S.C. $10502, for an exemption from the prior approval requirements of 49 U.S.C. 8 10901 to 

construct an approximately 13 mile rail line between Ameren’s Coffeen Power Plant in the 

vicinity of Coffeen, Illinois to a connection with the Union Pacific Railroad (“UP”) and a 

separate connection to the Burlington Northern Santa Fe Railway (“BNSF’’) both in the vicinity 

of Walshville, Illinois (hereinafto: “Coffeen build-out”). AEGC aclmowledges that the requested 

exemption from prior approval requirements of # 10901 does wt amount to an exemption from 

the environmental review to be conducted under the National Environmental Policy Act 

(TEPA’) and the Board‘s regulations.? Therefore, in accordance with the Board’s practice in 

’ AEGC is a wholly owned subsidiary of Ameren Corporation. Ameren Corporation and its 
subsidiaries and affiliates will be referred to as “Ameren” unless a more specific designation is 
useful or needed. 
* Ameren Corporation, through another wholly owned subsidiary Ameren ERC, hc., currently 
controls the Missouri Central Railroad Company ~’MCRR”). See Ameren Corporation - 
Control Exempfion -Missouri' Central Railroad C~mpany, STB Finance Docket No. 33805 
(STB served Nov. 5,1999). Through its cun’ent sixty percent (60%) ownership of Electric 
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wnstmction casea, AEGC requests that the Board conditionally grant this petition as promptly as 

possible, and in any event within ninety (90) days, subject to the issuance of a final decision after 

the environmental review process has been c~mpleteed. 

STATEMENT OF FACTS 

Ameren ships a combined total of approximately 32 million tons of coal per year to 

Ameren-owned facilities. Verified Statement of Robert K. Neff at 1, attached as Exhibit A 

(hereinafter “V.S. Neff 3. The net generating capacity of the Ameren facilities is more than 

14,500 megawatts. Ameren’s electric generation facilities fall under three operating subsidiaries, 

including AmerenUE (a snbsidiary‘which owns regulated generation), and two subsidiaries 

which own non-regulated generation - AEGC and Ameren Energy Resources Generating 

Company (“AERG’). V.S. Neff at 2. Overall heren  provide energy services to 1.7 million 

electric customers. AEGC provides electric services in counties throughout a 20,000-square-mile 

area to more than 323,000 retail electricity customers. Id. Ameren also currently owns sixty 

petcent (60%) of Electric Energy, Inc. (“EEl”), an exempt wholesale generator with 1087 

megawatts of capacity, and which burns 5 million tons of coal per year? Id. 

Energy, Inc., Ameren also controls the Joppa & Eastem Railroad (“IERR”). Ameren will seek 
authority to control JERR, MCRR and the new railroad in a subsequent filing prior to the railroad 
becoming a rail carrier. Amen’s  control of JERR, MCRR and the new railroad will fall under 
the exemption fiom prior approval requirements found at 49 C.F.R 5 1180.2(d)(2). 
’ On Febnrary 3,2004, Ameren Corporation announced the signing of a definitive agreement to 
purchase the stock of Illinois Power Company (“IP”) and a 20% interest in EEI &om Dynegy, 
Inc. Closing of the acquisition, expected by year-end 2004. is subject to the approval of the 
Illinois Commerce Commission. the Securities and Exchange Commisssion, the Federal Energy 
RegulatoIy Commission, the Federal Communications Commission and the expiration of the 
waiting period under the Hart-Swtt-Rodino Act. lP would become an Amcren subsidiary‘ 
operating as AmerenIP with its headquarters remaining in Decatnr, IU. Ip currently serves 
approximately 590,000 electric customers in I l l i i s .  Following thc acquisition, Ameren will 
own 80% of EEI, and more than 60% ofhe ren ’ s  total customer base would reside in Illinois. 
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Another subsidiary of Ameren Corporation, Ameren Energy Fuels and Services C‘AFS”), 

acts as the agent for the above-named operating companies in acquiring fuel and related 

transportation for their coat-fired power plants, including the Coffeen Power Plant. Id. h a e n  

Services, another wholly-omed subsidiary of Ameren Corporation provides support services to 

the corporation and its subsidiaries. AFS must constantly evaluate the fuel and transportation 

resources available for each plant in order to maximize the flexibility and competitiveness of 

eachplant. Id. 

h e r e n ’ s  Coffew Power Plant is owned hy the AEGC subsidiary. The Coffeen Power 

Plant began operation in 1965 and consists oftwo boilers neat the town of Coffeen, Illinois. V.S. 

Neff at 2. Coffeen is a 900 megawatt facility and at full capacity will bum approximately 450 tons 

of coal per hour to prcduce 6.7 million pounds of steam per bow. The plant typically receives 

approximately 2.5 million tons of coal annually. Id. 

Electricity generation in the state of IUinois is deregulated. Therefore, power plants like 

Coffeen are no longer automatidly guaranteed a rehnn on their costs and they must be low-cost 

producers to compete. Keeping Coffeen competitive is essential to supplying low-cost electricityto 

Illinoisans and to ensuring the future viability of the plant. V.S. Neff at 3. Fuel costs, which 

include the price of coal and the price to transport the coal, are the single largest expense of 

operating a coal-- power plant. When a power plant is captive to a single railroad, the fuel cow 

paid by that plant are higher than the fuel costs at plants with multiple transportalion options. Id, 

The Coffeen Power Plant currently receives most of its mal ria the Norfolk Southm 

Railway (‘‘NS’’) h m  the Monterey Mine near Macoupin, Illinoh. V.S. Neff at 2. The coal travels 

south kom the Monterey Mine toward St Louis on NS and then noah on NS to a NS connection 

with BNSF at Litchfeld, Illinois. At Litchfield, NS m over BNSF trackage rigbts to Sorento, 
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I l l i i s  where NS picks up its own hack again for the last 12 miles to the Coffeen Power Plant. ld. 

The 12 mile NS tnrck between Sorento and Coffeen is an island of NS trsck because NS has 

previously abandoned the other sections of track to the east and west of the island section. NS does 

not serve any other shippas on the island track V.S. Neff at 2-3. 

The coal mine cunentfy supplying coal to Ameren has occasionally had difficulties 

providng the coal needed by Ameren; these difficulties have recurred during 2003. V.S. Neff at 3. 

This issue, along with Ameren's overall desk  to lower fuel costs by maximizing the fuel sourcing 

and transportation options at its plants, led to Ameren's investigation of mil service alternative 

options that would provide more flexibility, more reliable service and BCCW to a broader range of 

coal mine origins to serve Coffeen Id. 

Ameren engaged an engineering firm to look at routes available to connect the Coffeen 

Power Plant to both the lines of UP and BNSF in order to maximize rail setvice options to the 

Coffeen Power Plant. Id. A m m  evaluated various routes, some of which are shown on the Map 

attached as Exhibit B. The most direct and desired route, which is the least intmsive to the local 

communities and enhnment, consis& of constructing an approximately 13 mile line. This line 

starts at Coffeen and trsvels southwest and roughly parallel to the NS track for approximately one 

mile, crosses the NS line onw4 closely follows existing transmission lines until near the end of the 

line where two separate connections would be cons!n~~ted to extend the new constnstluction to Up 

and to BNSF, both near Walshville, Llliois. Id.; see also, "bote A" in Exhibit B. 

A second possible route would require NS to voluntarily agree to sell, lease or otherwise 

allow Ameren the use of the existing 12 mile island track. Ameren would then conskuct a rail line 

If the parties are unable to reach agreement on the rail crossing, Ameren will file a petition to 
cross NS's line pursuant to 49 U.S.C. 9 10901(d). 
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h m  a point near the end of the NS’s line at Sofento, IUinois north to the UP at a point east of 

Walshville. V.S. Neff at 4. The total length of this line would be five miles. See “Route B” in 

Exhibit B. On December 22,2003, Ameren formally submitled a proposal to NS to purchase this 

line. NS is currently considering this offer, but, to date, has not made a determination. Id. 

The new railroad subsidiary will be a Class IJI carrier. Ameren will finance the consttuction 

of the line. Id. The rail line will be opmted as a common carrier rail line and other shippers may 

request service as applicable. At this time, Ameren is still contemplating whether the railroad 

subsidiary will operate the line or whether Ameren will contract with another cania to operate the 

line. Id. Ameren aClmowleageS that if another carrier operates the line, the railroad subsidiaq will 

retain a residual common carrier obligation for the lie. Id. In addition, any necmav regulatory 

filings for the change in opCratiovls will be made at the appropriate time. Id. 

Ameren has wmmnnicated with the Board‘s Section of Enviromnental Analysis CSEA”) 

about this project as required by the Board‘s regulations. Amem has requested and SEL4 has 

approved the use of a third parQ consultant, pursuant to 49 CF’R Pan 1105, to work with SEA to 

prepare the necessary environmental documentation as required under the NEPA. As statd above, 

Ameren acknowledges that the grant ofthis exemption does not waive the NEPA review. 

In conclusion, the Coffm build-out is an essential project to ensure the maximum fuel 

fiexibililyand economically competitive ststus ofthe Coffeen Power Plant. As described above, 

this project will provide multiple transportation providers with more diversified coal sources. The 

Coffeen build-out will thus d t  in more and lower cos options for fuel, increase plant reliability 

and ultimately reduce the plant’s total costs of operation. All of these factors are important to keep 

the Coffeen Power Plant competitive and viable in the future. 
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DISCUSSION 

1. THE LEGAL STANDARDS UNDER49 U.S.C. 8 10502 FOR AN EXEMPTION 

CONSTRUCTION AND OPERATION OF THIS RAIL LINE AAVE BEEN MET 
FROMIWE REQUIREMENTS 0 ~ 4 9  U.S.C. 8 10901 FOR THE 

Under 49 U.S.C. 6 10901, construction and operation of a new railroad l i e  requires prior 

Board approval. The Board is required, however, to exempt new rail h e  construction from 

regulation pursuant to 49 U.S.C. 8 10502 if it finds that: (1) continued regulation is not 

necessary to cany out the rail transportation policy of 49 U.S.C. 5 10101; and (2) either (a) the 

transaction or service is  of limited scope, or (b) the application of a provision of the Interstate 

Commerce Act is not needed to protect shippers from the abuse of market power. 

The conshuction of this rail line is the type of transaction for which the exemption 

provision of the Staggers Rail Act of 1980, Pub. L. No. 9 6 4 8 , 9 4  Stat. 1897 (1980), was 

designed. The exemption provision was considered an important component of the legislation. 

American TruckingAssh v. ICC., 656 F.2d I115,1119(5thCir. 1981). AsPreaident Carter 

stated upon signing the Staggers Act into law, the Act “strips away needless and costly 

regulations in favor of market forces, competitive market forces, whenever possible.” 16 Weekly 

Comp. President Doc. 2225-26 ( a t .  14,1980). The Fiflh Circuit in American Trucking cited the 

afiirmative use of § 10502 to exempt transactions, quoting from legislative history that “the 

Commission is char@ with the responsibility of actively pursuing exemptions for transportation 

and service that comply with the section’s standards.” Americun Trucking, 656 F.2d at 11 19. The 

Board was further charged by Congress with removing “as many as possible of the Commission’s 

restrictions . . .” H.R Rep. No. 96-1430, at 105 (1980). The Interstate Commerce Commission 

aflirmed the policies enunciated by the Staggers Act by stating that “[ilt is our aim to eliminate 

the barriers to entry through new construction to the greatest extent possible to facilitate 
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investment initiatives and expand rail service.” Class Exemption for Rail Construction Under 49 

Lr.S.C. 10901, Ex PsutcNo. 392 (Sub-No. 3), slipop. (ICC serveedMay29,1987). 

The Interstate Commewe Commission Termination Act of 1995 (“ICCTA”), Pub. L. NO. 

104-88,109 Stat. 803 (1995), liuther liberalized the “public and convenience and necessity” 

standard imposed by 9 10901 applicable to rail construction projects to its present form. Shortly 

after passage of the ICCTA, the Board noted in one of its fust opinions that “[tlhe creation of 

additional rail service and additional competition via rail line conSmction benefits the public.” 

Class Exemptionfor the Consfmction of Connecting Track Under 49 LI.S.C. .§ 10901,l S.T.B. 

75,79 (1996). Similarly, in an opinion approving a petition for exemption to construct a new rail 

line by the Burlington Northern and Santa Fe Railway Company, the Board set forth its standards 

governing new rail construction hy stating that: 

in enacting the ICC Termination Act of 1995 . . . Congress intended to facilitate 
rail conshvction by changing the statutory standard &m requiring approval if tbe 
agemy finds that a project is consistent with the public convenience and necessity 
(PC&N) to rssuirin 
-. Under this new standard, m s e d  rail construction Droiects are 
to be &en the benefit of the doubt. (citations omitted). 

The Burlington Northern and Sonta Fe Railway Company - Cansfruction and Operation 

Exemption - Seadrii and Kamq, TX, Finance Docket No. 34003, slip op. at 5 (STB 

served June 19,2001) (emphasis added); see also, No?folkSoufhern COT. andNo?folk 

Sourhem Ry. Co. - Construction and Exemption ~ Indiana County, PA, Finance Docket 

No. 33928. slip. op. at 6 (STB served May 16,2003). This augments a 1996 decision by 

the Board discussing tbe 0 10901 railroad conslruction standard, where the STB held that 

as a result of the ICCTA, “there is now a presumDtion that cons!mction projects will be 

approved.” Class Exempfionfar the Consfruction of Connecting Tracks Under 49 U.S.C. 

($10901.1 S.T.B. 75.79 (1996) (emphasis added); see also Dakor~. Minnesota & 
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Easfern R.R. Construction info the Powder River Basin, Finance Docket No. 33407, slip 

op. at 17 (STB served Dec. 10,1998) (“[P]roposed rail construction projects are to be 

given the benefit of the doubt.”). 

In addition, the former Chairman of the STB summarized the Board’s position on 

new rail construction in testimony before Congress, noting that “construction applications 

are to be approved unless they are inconsistent with the public interest. To give full effect 

to Congessional intent, the Board has stated that rail consmctions are to be given the 

benefit of the doubt, and that there is now a presumption that rail construction projects 

will be approved.” Obstacles to Rail Infmstructure Improvements: Hearing Before the 

House Subcomm. on Railroads, House Comm. on nansp. and Infrastructure, 107th 

Cong. (2001) (statement of Linda J. Morgan, Chairman, Surface Transportation Board). 

Further, the current Surface Transportation Board Chairman, Roger Nober, has 

recently stated before Congress that “construction pmjects represent the best way to 

balance the need for greater competition with the importance of preserving the private rail 

network.” Railroad Shipper Issues and S.919. the Railroad Comptifion Act of 2003: 

Hearing Bgore the US. Senate Submmm. on SurJace Tramp. and Merchant Marine, 

Senate Comm. on Commerce, Science, &Transportation, 108’ Cong. (2003) (statement 

of Roger N o h ,  Chairman, Surface Transportation Board). In testimony before the 

House, Chairman Nober also noted “the Board is statutorily required to approval all 

construction of new rail lines.” See Notional Rail Infrasfructure Financing Proposals: 

Hearing Before the Subcomm. on Railroadr. House Comni. on Tmnsp. and 

In/ra_rmrcture, 108” Cong. (2003) (statement of RogerNober, Chairman, Surfac~ 

Transportation Board). 
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A. Exemotion of Thls Rall Llne Construction Prolect Will Promote The 
Nnllond Roll Traosoortation Policv 

Regulation of the construction and operalion of this approximately 13 mile rail line is not 

necessary to carry out the rail transponationpolicyexpreswd in49 U.S.C. 0 10101. To the 

contrary, granting an cxcmption instead of requiring such burdensome regulation will promote 

the national rail transporntion policy 8ct forth in g 10101, Spccifically, thc transportation 

policies that will be promoted by the issuance of a construction exemption are as follows: 

To allow, to the maximum extent possible, competition and the dcmand for 
services to establish reasonablc rates for uansponation by rdil (9; 10101(l)];5 

To minimize thc need for Federal regulatory control over the rail lransporlalion 
system and to require fair and cxpeditious regulatory dccisions when rcguliltion is 
rcguired [ ~ I O I O I ( ~ ) I ?  

To ensure the developmcnt and continuation of a sound rail transpottation system 
with effective competition among rail carrim to meet the needs of the public [g 
1010l(4)1:7 

To foster sound economic conditions in transportation and to ensure effective 
competition and coordination between rail carriers and other modes [§ 10101(5)]:8 

To reduce regulatory barrim to entry into the industry [g 10101(7)]? and 

To provide for the expeditious handling and resolution of all proceedings required 
orpcmittedtobcbrought underthispart[§ 10101(15)J. 

FirsL the construction and operation of Ihc rail line will foster competition betwen rail 

andothn modesoftransportation[§ lOlOl(S)], ensurethedevelopment ofasound tail 

' See Alameda Comhr Consiruction Applicaiion, Finance Docket No. 32830,1996 WL 
242571, at '6 (STB served May I3,1996). 

See Souihern Electric R.R. - Construction and Operation Exempiion - West Jefferson, 
AL, Finance Docket No. 33387, slip op. at 2-3 (STB served July 16,1997). 

Id. 
e. Id. 

Id 
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transportation system [§ 10101(4)], and allow competition and the demand for service to 

establish reasonable rates for transportation by rail [§ lOlOl(l)]. Authorizing the construction of 

the Coffeen build-out will bring more competition, better service and lower fuel costs to AEGC. 

AAer completion, Coffeen Power Plant will have gained direct access to two additional carriers 

and thereby receive more and lower cost options for fuel, increased plant reliability and a 

reduction ofthe plant’s total costs of operation. 

Second, by granting an exemption for this consauction project, the Board will minimize 

the need for federal regulatorycontrol over therail transportation system [$10101(2)] and reduce 

the regulatory barriers to entry into the rail industry [$10101(7)]. As the ICC has noted. “[ilt is 

OUT aim to eliminate barriers to entry through new consauction to the greatest extent possible to 

facilitate invesbnent initiatives and expanded rail service.” Class Exemption for Rail 

Construction Under 49 U.S.C. 10901, Ex Parte No. 392 (Sub-No. 3), slip op. (ICC served 

May 29,1987), renoticmi in Class Exemption for the Construction of Connecting Track Under 

49 U.S.C. 10901, Ex ParteNo. 392 (Sub-No. 2) and Class Exemption for Rail Construction 

Under 49 U.S.C. 10901, Ex Parte No. 392 (Sub-No. 3), slip op. (ICC saved Sept. 15, 1992); see 

also Gateway Watern Ry. Co. - Consmction Exemption - St. Clair County, IL, slip op. at 4-5 

(ICC served May 11,1993) (noting that the Board has “made findings in a series of construction 

[exemption] cases that the rail e r t a t i o n  policy Favors the cons@tion of new lines.”); 

Burlington Northern RR. - Construction and Operation Exemption -Macon and Randolph 

Counties, MO, 9 I.C.C. 2d 1161,1166-1169 (1993), a f d m b  nom. Missouri Mining, Inc. v. ICC, 

33 F.3d 980 (8* Cir. 1994). In addition, the Board’s predecessor has stated that the potential for 

new entry occasionally may increase the bargaining power of (1) shippers that might otherwise 

be captive, and (2) carriers seeking to provide service through “competitive access” to a shipper 
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not located directly on their lies. Class Exemption for Rail Construction Under 49 US. C. 

10901, Ex Patte No. 392 (Sub-No. 3), slip op. (ICC served May 29,1987). renoticed in Class 

&emption for the Commt ion  of Connecting Track Under49 U S C .  10901, Ex Parte No. 392 

(Sub-”. 2) and Class Exemption for Rail Conshuction Under 49 II.S.C. 10901, EX Parte NO. 

392 (Sub-No. 3), slip op. (ICC served Sept. 15, 1992). 

Conshuction of the proposed rail l i e  is precisely the kind of project the Board had in 

mind when it encouraged new entrants into the marketplace and emphasized less regulatory 

control over actions that would fan’litate investment initiatives and expand rail service. Io 

addition, granting an exemption for the construction proposed herein will create a benefit 

seemingly intended to be created by the ICC, i.e. a shipper seeking to better itself by building-out 

in order to gain access to additional carriers. See Public Service Company of Colorado - 
Construction Exemption - Pueblo Counly, CO, STB Finance Docket No. 33862 (STB served 

Aug. 23,2000) and Midwest Generotion, LLC-Exemption From 49 US.C. 10901- For 

Construction I n  Will County, IL, Finance Docket No. 34060 (STB served March 21,2002). 

Granting an exemption in this case would further the principles that form the backbone of the 

Board’s ideology and the national rail transporlalion policy. Aecordigly, the Board should grant 

this exemption which will increase the bargaining power of an otherwise captive shipper and 

provide alternative rail service for the Coffeen Power Plant. 

Io summary, to require approval for tbis pmject by means other than exemption would 

actually be inconsistent with the National Rail Transportation Policy as articulated in 5 10101. 

Failure to grant the exemption petition and issue a conditional decision subject to the 

environmental review will contravene the principles upon which the Staggers Act was 

established by inhibiting the development of a sound national transportation system, by deterring 
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competition via rail construction, and by not giving rail construction the benefit of the doubt. 

Accordingly, failure to grant this exemption is con!xq to the Congressional intention and the 

established principles of the Board. 

B. 

To satisfy the second test for an exemption, the Board must find that &!m: (1) the 

The Transaciinn to be Exempted is Limited in Scone 

transaction is of limited scope or (2) regulation is not needed to protect shippers kom the abuse 

of market power. The transaction proposed herein is the consmction of a rail line approximately 

13 miles in length all within Montgomery County, Illinois.'o Under Board precedent applying 

p lOSOZ(a) in similar circumstances, these facts show the transaction to be of limited scope. See 

Burlington Northem R.R. - Construction and Operation Exemption -Macon and Rudolph 

Counfies, MO, 9 I.C.C.2d 1161,1166-1169 (1993) (17 miles), afdsub .  nom. MissouriMining, 

Inc. v. E C ,  33 F.2d 980 (8th Cir. 1994) and Enrergy Arkanas And Entergy Rail-Construction 

And Operation Exemption--white BIUITO Pine Blufl AR, Finance Docket No. 33782 (STB 

served May 4,2000) (12 miles). 

Additionally, as shown on !he map, attached as Exhibit B, the pmposed rail lie is to be 

located within a fairly limited and defined geographic region of Illinois within Montgomery 

County, Illinois. As a result of the limited construction area, there appears to be only minimal 

envimnmental impacts resulting from construction of the rail line. Accordingly, AEGC 

respectfully submits that these facts support a iinding that the proposed construction is limited in 

scope. 

lo Route B would also pass through a small portion of Bond County, Illinois. 
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C. Redat ion  is Not Needed to Protect Sbirruers from the Ahuse of Market 

Because the transaction is limited in scope. the Board is not r e p W  to make a finding 

that regulation is not neeessay in order to protect shippers from the abuse of market power. In 

the unlikely event that the Board does not find that the transaction is limited in scope, however, 

the Board must h d  that regulation is not needed to protect shippers from the abuse of market 

power. The construction of this build-out obviates the need for regulation to protect shippers 

&om the abuse of market power. The proposed line, when completed, will provide Amera, a 

shipper, with increased rail transportation options and will thus facilitate shippers in protecting 

themselves from market power abuses. See Southern Elechic Railroad Co. - Construction and 

Exemption -Finance Docket No. 33387 (STB served July 16, 1997); Midwest Generation, LLC- 

Exemption From 49 U.S.C. 10901- For Conshuction In Will Comfy, IL, Finance Docket No. 

34060 (STB served March 21,2002); see also San Jacinfo Rail Limited Construction ,!%emption 

and The Burlingion Norihern and Santa Fe Ry. Co. Operation Exemption - Houston, Hams 

County, TX. Finance Docket No. 34079 (STB served August 28,2002). 

In sum, regulation of the construction of the proposed rail line is unnecessary to protect 

shippers from the abuse of market power, since market power results from the lack of 

competition and the project proposed here is designed to increase competition. The test of ahuse 

of market power was included in 5 10502 in order to assess whether deregulation could result in 

harm to shippers who lack competitive alternatives. In this case, construction of the proposed 

rail line will not harm shippers since the proposed construction will enhance competition of 

service and rates for transportation and ensure reliable delivery of coal to Ameren by actually 

increasing the Coffeen Power Plant’s rail alternatives. 



11. THE BOARD SHOULD CONDITIONA1.I.Y GRANT THE REOUESTED 
EXEMFTION, SUBJECT TO THE COMPLETION OF THE BOARD‘S 

AEGC proposes that the Board grant the requested exemption authority to AEGC subject 

to completion of the environmental review. AEGC acknowledges the requirements set forth in 

49 C.F.R. 0 1105 for the Board to undertake an independent environmental evaluation in 

connection with the construction exemption. AEGC has initially consulted with the Board‘s 

Section on Environmental Analysis with respect to the proposed environmental analysis to be 

prepared by the third-party consultant. The environmental review will be completed as soon as 

feasible. 

AEGC submits that the issuance of the construction exemption at this time, with the 

effective date to coincide with the completion of the Board’s environmental review, is in accord 

with the law. SeeIllinois Commerce Comm’n v. ICC, 848 F.Zd 1246 @.C. Cir. 1988), cert. 

denied, 488 U.S. 1004 (1  989); Chicago andNorlh Weslern Tmnsp. Co. --Conslmtim and 

Operation Exemption- City of SupmOr, Douglas County, Wr, Finance Docket No. 32433, slip 

op. (ICC served May 11.1994); Burlington Northern R.R - Conslnrction and Operation 

Exemption --Macon andRandolph Counties, MO, 9 I.C.C.2d 1161 (1993); Southern G u l f R ~ .  

Co. -- Construction Exemption -In Calcmieu Parish. LA, Finance Docket 32321, slip op. (ICC 

served Sept. 9,1993); Aroostwk Valley R.R..--Construction Exemption-Aroostwk. County, ME, 

Finance Docket No. 32030, slip op. (ICC served April 28,1992); Siow & Western RR..- 

Construction Exemption-Charles County, MO, Finance Docket No. 32016, slip op. (ICC served 

March 25,1992); Joppa and Eastern R.R. - Consrruction Exemption - Joppa. IL, Finance Docket 

No. 3 1656, slip op. (ICC served July 5, 1990); Southern Electric Generating Co. -Petition for 

Exemption -- Conslruction of a Rail Line in Shelby Counly, AL, Finance Docket No. 31498, slip 
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op. (ICC served Sept. 19, 1989); Louisville & Jeflerson Riverport Auth. and CSXTransp., Inc. -- 

In Jeflerson Cify, KY, Finance Docket No. 31 136, slip op. (ICC served DE. 22,1987); and 

Midwest Generation. LLGExempfon From 49 U.S.C. 10901- For Comtruction In Will Counly, 

IL, Finance Docket No. 34060 (STB served Msrch 21,2002). 

111. REOUEST FOR EXPEDITIOUS HANDLING AND FOR ISSUANCE OF A 
m g x  
Ameren respectfully requests that the Board handle this p r o c e d i  as expeditiously as 

possible. The woner the Board gives final approval to this project, the sooner Ameren and its 

customers can share in the benefits 60m multiple transpatation options, including lower plant 

fuel CQS~S. Further, the expedited handfig of this proceeding will permit Ameren to be in the 

best position possible to negotiate vital coal'and transportation contracts for the Coffeen Power 

Plant. 

In addition, Ameren respectfullyrequests that the Board, in granting the requested 

exemption, revoke the exemption to the extent necessary to issue a certificate of public 

convenience and necessity (PC&N). As mentioned in footnote 3, Amercn may need to 

seek crossing authority under 8 lO9Ol(d) which requires a certificate of PC&N. 

Furthermore, a cerlificate of PC&N may be needed for stale condemnation proceedings, if 

necessary. In similar cases the Board has summarily issued a PC&N certificate, 

sometimes on its own intiative, and deemed it to be a'binisterial act." See Louisville & 

Jgerson County Riverport Authoriry and CSXTransponaion, Inc. - Construction and 

Operation &emption -In Jeffenan County, KY, 4 LC.C.2d 749 (1988) and Midwest 

Generation, LLC-Exemption From 49 U.S.C. 10901- For Construction In UTI1 County. 

IL, Finance Docket No. 34060 (STB served March 21,2002). Therefore, in line with the 

Board's past decisions, AEGC requests that the Board summarily issue a certificate undex 
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0 10901 in this exemption proceeding so that there is no question regarding the ability to 

invoke 49 U.S.C. g 10901(d) to cross another rail carrier. See id. 

CONCLUSION 

For the foregoing reasons, AEGC respectllly requests the Board to issue the construction 

exemption for the proposed rail line herein described with the effective date to coincide with the 

completion by the Board ofits environmental review. AEGC requests that the Board summarily 

issue a certificate of PC&N consistent with past construction exemptions. MGC also requests that 

the Board expeditiously issue its final decision granthg approval for this project upon cumpletion 

of the environmental review 

Jamw A. Sobule 
AMEW SERVICES Sandra L. Brown 
P.O. Box 66149 WC-1310) Rebecca Roback 
St. Lnuis, Missouri 63166-6149 TROulMnN SANDERS LLP 
(314) 554-2276 (Telephone) 401 Ninth Street, N.W., Suite loo0 
(314) 554-4014 (Facsimile) WashingtosD.C. 20004 

(202) 274-2950 (Telephone) 
(202) 274-2994 (Facsimile) 

Attorneys for Ameren Corporation and 
h e r e n  Encrgy Generating Company 
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Exhibit A 
Vedfied Statement of Robert K. Neff 

STB Nlnance Docket No. 34435 
Page 1 of 5 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 

Petition For An Exemption From ) 
49 U.S.C. 5 10901 To Construct And ) 

Coffeen and Walsbvilk, IUinois ) 
And Operate A Rail Line Between ) Finance Docket No. 34435 

VERIFIED STATEMENT OF ROBERT K. NEFF 

My name is Robert IC. Neff. I am the Manager, Coal Supply and Transportation for 

Ameren Energy Fuels and Services Company(“AFS’?, an affiliate of Ameren Corporation and 

AEGC. My business address is 1901 Chouteau Avenue, St. Louis, Missouri 63103. I have 

worked in my present position for four years. Overall, I have been in the fuel transporntion area 

with the Ameren family of companies for over 15 years. I am also the President of Missoouri 

Central Railroad, an Ameren owned railroad. See Ameren Corp. - Control Exemption - 
Missourl Cent. R.R., F.D. 33805, slip op. (STB served Nov. 5,1999). 

My responsibilities as Manager of Coal Supply and Transportation include the acquisition 

of coal and related transportation for all the electric utility operating subsidiaries of Ameren 

Corporation. The purpose ofthis Verified Statement is to provide the Surface Transportation 

B o d  with facts supportiog a request for authority to construct and operate a rail line connecting 

the Coffeen Power Plant to rail lines ofthe Union Pacific Railroad (“UP‘’) and the Burlington 

Northem Sank Fe Railway C’BNSF”) between Coffeen and Walshville, Illinois. 

All of Ameren’s facilities combined ship approximately 32 million tons of coal per year. 

Ameren companies’ net generating capacity is more than 14,500 megawatts. Ameren is also 
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Exhibit A 
VerEed Stntement of Robert K. Neff 

STB Finance Docket No. 34435 
Page 2 Of 5 

among the nation’s top utility companies in size and sales. Ameren’s electric generdon 

facilities fall under three operating subsidiaries, including one subsidiary which is regulated 

generation - AmerenUE - and two non-regulated generation subsidiaries - Ameren Energy 

Generating Company (“AEGC”), and Ameren Energy Resources Generating Company 

(“AERG’). AFS is a wholly-owned subsidiary of Ameren Corporation and acts as the agent for 

the above-named operating companies in acquiring fuel and related transportation for their cod- 

fxed power plants, including the Coffeen Power Plant. Ameren Services, another wholly-owned 

subsidiary of Ameren Corporation provides support services to the corporation and its 

subsidiaries. Amercn also owns sixty percent (60%) of Electric Energy, Ino., an exempt 

wholesale generator with 1087 megawatts of capacity, and which bums 5 million tons of coal per 

year. 

Ameren provides ena%y servieea to 1.7 million electric customers. The Coffeen Power 

Plant is owned by the AEGC. AEGC provides electric services to counties throughout a 20,OOO- 

square-mile area to more than 323,000 retail electricity customers. The Coffeen Power Plant began 

operation in 1965 and consists of two boilers. Coffeen is a 900 megawatt facility and a! full 

capacity will bum approximately 450 tons of coal per hour to produce 6.7 million pounds of steam 

per hour. The plant typically receives approximately 2.5 million tons of coal annually. 

The Coffeen Power Plant currently receives most of its coal via the Norfok Southem 

Railway (‘‘NS’’) h m  the Monterey Mine near Macoupin, Illinois. The mal travels south h m  the 

Monterey Mine toward St. Louis on NS and then north on NS to a NS conneetion with BNSF at 

Litcffield, Illinois. At Litcffield, NS runs over BNSF t r acbe  rights to Sorento, Illinois where NS 

picks up its own hack again for the last 12 miles Io the Coffeen Power Plant. The 12 mile NS track 
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Exhibit A 
VeriTwl Statement of Robert K. Neff 

STB Finance Docket No. 34435 
Page 3 of 5 

beween Sorento and Coffeen is an island of NS track because NS has previously abandoned the 

other sections of track to the east and west of the island d o n .  NS does not serve any other 

shippers on the island track. 

Since electricity generation in the state of Illinois is deregulated, power plants Like Coffeen 

are no longer automatically paranked a rem on their costs and they must be low-cost producem 

to compete. Keeping Coffeen competitive is essential to supplying low-cost electricityto 

Illinoisans and to eusure the future viability of the plant. Fuel costs, which include the price ofcoal 

and the price to transpoa the mal, are the single largest expense of operating a coal-fired power 

plant. When a power plant is captive to a slngle railroad, the fuel costs paid by that plant are higher 

than the fuel costs at plants with multiple transportation options. 

The coal mine cmnt ly  @plying coal to Coffeen has occasionally had difficulties 

providing the coal needed by Coffeen, and these problems have recently Te-occuITed. Thus, we 

began investigating rail Service altemative options that would provide more flexibility> more 

reliable service and ~ccess to a broader range of coal mine origins to serve Coffeen. We concluded 

that a rail build-out was necessary to ensure flexibility and reliable coal deliveries needed for the 

Coffeen Power Plant. 

We engaged an engineering firm to look at routes available to connect the Coffeen Power 

Plant to both the lines ofUP and BNSF in order to maximize rail service options at the Coffeen 

Power Plant. We evaluated various routes. The most desirable mute and least intrusive to the local 

communities and envimnment consis@ of constructing a line staaing at Coffeen and traveling 

southwest and roughly p d e l  to the NS track for appmxitnately one mile, cmssing the NS line 

once, closely follows existing transmission lines until near the end of the line where two separate 
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wnnections would be constructed to extend the new construction to UP and to BNSF, both near 

Walshville, Illinois. See “Route A” in Exhibit B. 

A second possible route would require NS to voluntarily agree to sell, lease or otherwise 

allow Ameren the use of the existing 12 mile island track. Amenm would then wushvct a rail line 

finm a point near the end of the NS‘s line at Sorento, Illinois north to the UP at a point east of 

WalshviUe. The total length of this line would be five miles. See “Route E’ in Exhibit B. I met 

with NS and formaUy submitted a proposal to purchase this line hi  NS on I)ecember 22,2003. 

NS is currently considering this OB, but has not as of yet made a decision. 

The new railroad will be a Class IlI carrier. The line will be operated as a common canier 

rail line and other shippers may request senrice as applicable. Ameren will finance the wnsUuction 

of the line. At this time, we are still wntemplating whether the railroad subsidiq will operate the 

line or whether Ameren will wntract with another carrier to operate the line. We acknowledge that 

if another Carrier operates the line, the railroad subsidiaty will retain a residual common canier 

obligation for the l i e .  In addition, any n e w m y  regulatory filings for the change in operatiom 

will be made at the appropriate time. 

In conclusion, the Coffeen build-out is an essential pmjsct to ensuring the maximum 

flexibility for the futrrre of the Coffeen Power Plant. As described above, this project will provide 

more and lower cost options for fuel, increase plant reliability and reduce the total plant costs. AU 

of these factors are important to keep the Coffm Power Plant wmpetitive and viable in the future. 
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Verified Statement of Robert K. Neff 
STB Finance Docket No. 34435 

I,RobatK.Neff,veifyunderpenaltyofpejurythattheforegoingishueandco~i~ 

on my knowledge, information and belief. Further, I certify that 1 am qualified and authorized to 

file a i s  verified statement. 

,Lh...t ic PI/  
Robed K. Nefi 

I,RobatK.Neff,veifyunderpenaltyofpejurythattheforegoingishueandco~i~ 

on my knowledge, information and belief. Further, I certify that 1 am qualified and authorized to 

file a i s  verified statement. 

,&.J ic PI/  
Robed K. Nefi 

Dated: T1210' t  
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